
Block C applicant completely undermine Petitioners allegations of intentional delay.

Omnipoint's motive is and has always been to argue against the 49% equity exception. Further,

Petitioners are incorrect as a matter of law when they argue that "colorable allegations of

anticompetitive conduct is an area of legitimate Commission concern and should be investigated

through a hearing." Petition at 12. In fact, the very Commission precedent the Petitioners cite

for this proposition holds just the opposite. In DubUQ}le IV Ltd. Partnership, 66 RR 2d 88, 89

(1989), the Commission held that allegations of anticompetitive conduct must be supported with

an adjudicative determination of a violation of state or federal anti-trust or anti-competition law..

Petitioners' failure to do so in this case "is fatal ... for the adjudicated status is essential to the

relevance of a charge of economic misconduct under our basic qualifications criteria." See also

Character Qualifications in Broadcast Licensing, 102 FCC 1179, 1202 (1985), recon. denied, 1

FCC Red. 421 (1986).

II. The Petitio. ShOUld Be Diamjyed Ail.,.,... gd Uugthorizcd.

The Commission should simply dismiss the Petition. It requests action that is contrary to

the statutory mandates of Section 309(j)(13)(E) of the Communications Act, is grossly out of

time according to the Communications Act and the Commission's own pleading rules, and is

abusive of the Commission's processes. What the Petitioners hope to accomplish by this aberrant

request is not apparent.8 However, a brief review of the OCI license grant should make clear the

outrig4t impropriety and illegality of the Petition.

8 We also note that the Petitioners have chosen to file their Petition in a proceeding entitled
"In the Matter ofDeferral of Licensing ofMTA Commericial Broaband PCS," PP Dkt. 93-253
and GEN Dkt. 90-314, that considered whether to stop the issuance ofMTA licenses allocated
through the MIA auction process. See Memorandum Opinion and Order, PP Dkt. 93-253, EI
Dkt. 92-100, DA 95-1410 (WTB, released June 23, 1995), appeal pending, NABOB. el al. v.
ECC., (D.e. Cir. No. 95-1392). It has nothing to do with Omnipoint's license allocated in the
pioneer's program. Indeed, Omnipoint's license had been issued prior to the commencement of
that proceeding. As the Petitioners well know and the face of the Licensing Order shows, the

(Footnote continued to next page)
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On May 4, 1992, OCI and 55 other companies filed an application for a PCS pioneer's

preference pursuant to the Commission's rules, 47 C.F.R. § 1.402. After several rounds of

pleadings on the issue, OCI was granted a final preference on December 23, 1993 for the New

York MTA. Third Report and Order, 9 FCC Red. 1337 (1993); Tentative Decision and

Memorandum Opinion and Order, 7 FCC Red. 7794 (1992).

On February 25, 1994, the Commission invited OCI and the other two broadband PCS

pioneer's preference grantees to file applications for their preference licenses. On April 28, 1994,

OCI filed its license application and, on August 25, 1994, the Commission announced that it had

accepted the application. See, FCC Public Notice, "Common Carrier Public Mobile Services

Information, Announcement of Acceptance of Broadband PCS Applications," Report No. CW­

94-1 (released Aug. 25, 1994). By September 26, 1994, the fmal day for timely oppositions to

OCI's application, the Commission had received three oppositions, to which OCI fully replied on

October 6, 1994.

In December, 1994, the Communications Act was modified to require the Commission to

award a pioneer's license to OCI and the other two pioneer's preference grantees and not to

entertain challenges to those awards:

the Commission shall not reconsider the award of the preferences in such Third Report
and Order, and the Commission shall not delay the grant of licenses based on such awards
more than 15 days following the date ofenactment of this paragraph, and the award of
such preferences and licenses shall not be subject to administrative or judicial review.

47 U.S.C. § 309(j)(13)(E)(ii) (emphasis added). Pursuant to the statutory mandate, the

Commission granted OCI's pending license application on December 14, 1995, and held that all

(Footnote continuedfrom previous page)

consideration of OCI's license application was taken up in an adjudicative proceeding, FCC File
No. 15002-CW-L-94, not in the context of the referenced rulemaking proceeding. Petitioners
attempt to create a rulemaking issue, that OCI's license has nothing to do with, is plainly
inappropriate.

10



pending oppositions to the applications were rendered moot by the above-quoted statute. In the

Matter of American Personal Communications, et ai., Memorandum Qpinjon and Order, 10 FCC

Red. 1101, 1102 (1994) ("Licensim~ Order").

A. The Petition Is Improper Because It Requests the Commission To Act
Contrary To The Mandate of Section 309(j)(l3)(E) of the
Communications Act.

OCI respects that it is a Commission licensee, and that it is obligated to meet the

conditions of its license and operate in accordance with the Commission's rules just like any

other PCS licensee. It agrees with the Commission's holding that if it "fails to comply with [the]

... conditions of [its] license[], the Commission has available to it the full range of sanctions,

including, for example forfeiture and/or license cancellation." Licensjna Order at 15. However,

the Petitioners do not challenge OCI on these matters, rather they request that the Commission

reopen the OCI's application proceeding, Petition at 9-10, including issues presented in the

timely petitions to deny, although they recognize that those issues were rendered moot by GATT.

Compare, Petition at n. 9, with, iii, at n. 8.

The Communications Act expressly forbids the Commission from reopening the

application proceeding: "the award of such preferences and licenses shall not be subject to

administrative ... review." 47 U.S.C. § 309(j)(13)(E)(ii). As the Commission made clear in the

Licensina Order at 15, "the GATT Act [now codified as cited above] has rendered moot any

petitions to deny filed against the applications ofAPC, Cox and Omnipoint." Petitioners' attempt

to reopen the application proceeding is, according to the Communications Act and the

Commission's own ruling, impermissible. In short, the Petition is simply not a proper vehicle for

challenge of OCI's license because it requests the Commission to act contrary to Section

309G)(l3)(E) and because it fails to demonstrate how OCI is not operating in accordance with its

license.

11



B. The Petition is Unauthorized Because It Was Filed 360 Days After the
Filing Window Closed.

As stated above, OCI's application was placed on public notice on August 25, 1994.

Petitions to Deny were due on September 26, 1994. 47 C.F.R. § 24.830(a)(4) (petitions to deny

application must n[b]e filed within thirty (30) days after the date of public notice announcing the

acceptance for filing of any such application ....") Therefore, because the Petition was filed on

September 21, 1995, it is 360 days late. There is simply no rational reason for the Commission

to excuse the Petitioners' obviously inappropriate pleading, and it should not be accepted for

filing. Memorandum Opinion and Order, 9 FCC Red. 7805, 7807 (1994) (Commission

dismisses as untimely a petition for reconsideration filed 73 days after the statutory filing

window closed). Even worse, the Petitioners do not seek a waiver of these filing rules. 47

C.F.R. § 1.3.

Consideration ofthe Petition would also violate Section 309 ofthe Communications Act.

Under Section 309(d)(l), interested parties may file a petition to deny a license application only

"prior to the day ofCommission grant thereof without hearing or the day of formal designation

thereof for hearing."9 The statute does not permit the Commission to accept petitions to deny

nearly one year after that application has been granted. In fact; the statute only permits the

Commission to narrow the petition to deny filing window by regulation, so long as that period is

9 In this way, the introductory statement at page 1 ofthe Petition that it is filed pursuant to
Section 309 is clearly wrong. Further, Petitioners allegation that they act pursuant to 47 C.F.R.
§ 73.3584 is also inapposite -- that rule section refers to petitions to deny AM, FM, and TV
broadcast license applications. Finally, Petioners claim that the Petition is filed pursuant to
Section 307 of the Communications Act, but that section has nothing at all to do with petitions
to deny.

12



"no less than thirty days following public notice." The Commission simply lacks statutory

authority to entertain such a petition.

III. Consideration of the Petition is Contrary to the Public Interest.

The essence of the Petition is that the Commission should punish OCI because its parent,

Omnipoint Corporation, brought suit in the D.C. Circuit and obtained a 61 day stay of the 49%

equity exception, which caused the Commission to defer the Block C auction short-form filing. lO

However, to punish Omnipoint for seeking relief from the court is contrary to the

Communications Act and to fundamental tenets of the Constitution.

Section 402(a) of the Communications Act was enacted expressly to permit the appeal of

Commission rulemaking orders by interested parties to the U.S. Courts ofAppeal, including the

D.C. Circuit, for expert judicial review of the agency's rulemaking orders. As the D.C. Circuit

noted nearly 25 years ago, the process ofjudicial review stems from "an awareness that agencies

and the courts together constitute a 'partnership' in furtherance of the public interest, and are

'collaborative instrumentalities ofjustice.''' Greater Boston Television COQl. y. FCC, 444 F.2d

841 (D.C. Cir. 1970) (footnotes omitted), cert. denied, 403 U.S. 923 (1971). Petitioners'request

asks the Commission to set a course against that partnership by persecuting those who dare to

take the Commission's decisions to the courts. In addition, action against Omnipoint would be

contrary to Section 402, as it would deter all Commission licenSees from pursuingjudicial

review.

Petitioners and their counsel obviously have little regard for the integrity of the judicial

review process. For example, the PCS Fund, of which Petitioners Minco PCS and Southern

10 As the Commission and Petitioners are well aware, the D.C. Circuit lifted the stay on
September 28, 1995 and the Commission has announced that the auction will commence on
December 11,1995. See, FCC Public Notice, ''''FCC Sets Auction Date of December 11,1995
for 493 BTA Licenses Located in the C Block for Personal Communications Services in the 2
GHz Band," (September 29, 1995).

13



Communications are members, offered to the Commission their own "solution" to Adarand and

claimed that its adoption would avoid judicial delay because any party with a right to challeQ.ge it

"would not be timely enough to ... obtain a stay from the D.C. Circuit." Comments ofPCS

Fund and NPPCA, PP Docket No. 93-253, at 9 (filed June 19, 1995). Sadly, the Petition

represents yet another effort by these parties to convince the Commission to act in a manner

designed to thwart the right to judicial process.

However, the right to seek judicial relief is a fundamental constitutional right of all

aggrieved parties. See, e.g., Chambers y. Baltimore and Q,RRn 207 U,S. 142, 148 (1907) ("In

an organized society [the right to sue] is the right conservative of all other rights, and lies at the

foundation of orderly government."); Wolffy, McDonald, 418 U,S. 539, 579 (1974) ("The right

of access to the courts ". is founded in the Due Process Clause and assures that no person will

be denied the opportunity to present to the judiciary allegations concerning violations of

fundamental constitutional rights,"). Further, access to the courts implicates First Amendment

rights. See, e.g., California Motor Transport Co. y. Irw;kjnK Unlimited, 404 U,S, 508, 510

(1972) ("The right of access to the courts is indeed but one aspect of the right to petition."), To

proceed against OCI's license because Omnipoint took the Commission to court is flatly contrary

to these fundamental constitutional values,

To punish Omnipoint for seeking judicial protection of its constitutional and statutory

rights. is so adverse to the public interest that the Commission and its agents may reasonably be

held liable for deprivation of federal rights, under 42 U,S.C, § 1983. See, e,g, , Harrison y.

SpriQ&dale Water &; Sewer Comm'n, 780 F.2d 1422, 1427-28 (8th Cir. 1986).

14



CODclujoD

For the foregoing reasons, Omnipoint urges the Commission to dismiss the Petition.

Respectfully submitted,

OMNIPOINT CORPORATION

By: ~i~<~
Mark J. auber
Mark 1. O'Connor

Piper & Marbury L.L.P.
1200 19th Street, N.W.
Seventh Floor
Washington, D.C. 20036
(202) 861-3900

Its Attorneys

Date: October 4, 1995
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HAND DELIVER

Mr. William F. Caton
Actina Secretary
Federal Communications Commission
)919 M Street. N.W.
Room 222
Washington, D.C. 20554, /

Re: PP Docket NO"-253; GEN Okt. No. 90-314; OEN Old. No. 93-232
ExP-PI 7 ,-jon

Dear Mr. Caton:

PUlM*lt to Section 1.1206 of the Commission's Rules, this lctter is to advise you
that Mark Tauber, ofPiper' & Marbury L.L.P., and I met today with Rudolfo 8Ka, Legal
Advisor to Commissioner QueUo. At the meeting. we discuaed Omnipoints position on
the issues raised by die Further Notice ofPropoMd Ru1emekiDa., releued JlD'le 23, 1995.
as articulated in Omnipoint's commeatI flied in the above-Jefermced dockets on July 7~

1995. We also expl'l.ed our view that several particill8ftts are publicly committed to
enter the auctions, and that the proposed expension oCthe "49% equity exception" would
threaten the very purpMe of the Entrep,eneuTS Banel.

We expressecl our support for the alternative to the proposed extension of the
"49% equity exception" that wouJd permit applicants to enter the auction under the "49%
equity exception" but then require any auction winners to conform to the "25% equity
exception" within a set period of time after the auction.

We also conveyed that Omnipoint is strongly opposed to the 49% equity
exception as proposed. and that it is considering court action should the Commission
adopt the proposed role.



--
PIPER & MARBURY

Mr. William F. Caton
July 13. 1995
Page 2

In accordance with the Commission's rules, I hereby submit one original and five
copies of this letter, for inclusion in each of the above-referenced dockets.

Sincerely,

~H-tilrY~
~";;:'~~nnor
Counsel for Omnipoint Corporation

cc: Rudolfo Baca
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RECEIVED

• .Ii!"
Mr. WtlUm F. Caton
AetiDa SecIetary
FedInl Comm..atioas Commilllion
1919 M Street, N.W.
RDom222
WuIIinItoa, D.C. 20SS4

-......F1 IliON..,
../

Re: pp DockItNo. 93.253; GEN Db. No. 90-314; OEN Dirt. No. 93-252
& .... Pr ••

Oea'Mr. Caton:

P.-t to SIctioa 1.1206 of1be Conn;__', bleI, thia letter is to IdviIe you
ta.t Mark T8Uber, of""~MIduy L.L.P., .. I IIIIt today widI ,....Teabula of the
CommilliOll's a-Il eo-r. 08Ice. At tile mild., ,.. diIcw••dOmaipoiat's
poIition. on the by die , ....Nodce ofPropaeld 1.ulenWdna. mll_ed
JUDe 23, 1995,....._d in o-ipoiDt's COl' E.1IIed iD. tile above-refereDcc
cIocketa 0I11111y 7, 1995. A twoxp.e sheet (tift) copieI ...1Ied beIeto), l.y

. SUIIIIIIII'i.zi Omnipoiats comments, wu provided to Mr. TeabuIa,

As to tile "4~ equity option" awiJIbIe to all ......... we
~ in tile IIItld the COIIIIDiSlion pmnit allllfPlk-ta to quIlit)r ODly UDder
the "25" equity opdaa." but allow minority-a~-OWMdIppIicaall to offer
optiODI ofaD IIdcIiti-a 24% to Iatae DOn-qual~ investors. The Commillion could
then proceed with the auction and concurrently !DUe the showina necelllI')' to meet the
"strict scrutiny" staDdIrd; once that showing bas been~ the 24% option could be
exercised. In this way, exillting deals, which seem to be the Commission's primary
concern, would not be materially jeoperdized, an<l yet this proposal would not encouraae
the use of "fronts." We also generally supported the idea of requiring "49% equity



....

Mr. v.m- F. Caton
July 11, 1995
P.2

option" auction winners to conform to the "25% equity option" within a set period of
time.

In additioa, we qUlltioned whether existiDI deals would really be tJuatened by
an elimination oftile 49% equity option, aDd whether the record evidence supports that
existing deals were dependent on the 49'10 equity option.

FinIlly, we stilled that Omnipoint is sttona!y opposed to the 49% equity option as
proposed, and that it is considering court action should the Commission adopt the
proposed rule.

In lICCOI'CIIDc:e wi1b the CommiIIioo's rules, I hereby submit ODD oriainal and one
copy of this letter for eadl ofthe above-refeNaCed dockets.

Sincerely,

!Ytt£--a-
COUDlel for Oamipoint Coapontion

cc: Peter TenImla
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«aLt.
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pp DoaIaIt No. 93-2S3; GEN ott. No. 90-314; GEN Dtt. No. 93-252
Ex .... " ••;00

Re:

Mr. William F. Caton
ActiDa secm.y
Fedeml COIIUD1IIIicItia CommiIIion
1919 M Street, N.W.
Room 222
WghiDlJlOu, D.C. 20554

n.r Mr. Caton:

~ to s.tioD 1.1206 oftile Cormnieeion's RullI, tbiI .... is to IdviIe you
that .MIlk T...., ofPfplr & MIItJury L.L.P., _I met today wi1b It.uIh MjJlqnlD,
Seaior Leaal Advi.. to~Hu.lt. At the mit", \W clilcul.ld OmDipoint's
poIition OIl thei_niIIcl by the F.....Notice ofPropoIed RnMmaId"lt releIIed
Suae 23, 1995, ........, in Onmipoints~ ftled ill tile Ibovo-refereDced
dockets OIl July 7, 1995. A tMJ-pIIe sheet (two copieI.-:bId heNto), 1Irply
sUllUlllrizi.Da OmDipeiat's COIDIDmtI, \WI provided to Ms. Milkman

As. al..... to the "49% equity option" IMIiIIble to all eatre......., we
propoeed in the IBId • thIi the Commiwion pIIIDjt all appIiCIIdI to cplity 0D1y under
the "25" equity optioa," but allow minority- ... WOIIJmo owned app1iclats to offer
options~an additloMl 24% to larae non-qualifyiDa inveltOrS. The CommillioD could
then proceed with the auction and concurrently DIKe the showiDa necessary to meet the
"strict scrutiny" staDdard; once that showing baa been IDIde, the 24% option could be
exercised. In this way, existina deals, which seem to be tile Commission's primary
concern, would not be materially jeopardized, and yet this proposal would not encourage
the use of "fronts.n
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Mr. Wiw.n F. eaton
July 11, 1995
Page 2

In addition, we questioned whether existing deals would really be tbreatened by
an elimination ofthe 49% equity option, and whether the record evideDce supports that
existina deals were dependent on the 49% equity option. We iDdicated that the date of
iSSUMCe of licenses, aad not the auction dates, should be the Commission's aoal, and that
a short delay for reasoned decision makinl will not harm the Block C liceosees,
especially given the high customer "churn" rate in telecommunications.

Finally, we stItcd that OmnipoiDt is stroDllY oppoaed to the 49% equity option u
proposed, and that it is coDiideriDg court action should the Commission adopt the
proposed rule.

III accordace with the Commillioa's ndeI, I bInby submit one oriaiDal and one
copy ofthis letter for e8Ch ofthe above-refereJxecl dockets.

SiDceJely,

cc: Ruth MiJJcm-
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£xi"minority cte.ls are put in jCOJWdy II inveators seek new deals. In effect,
the....to III applicants neaat- the ldV8DtIII that miDorities bid to
cou.ntenM:t the access to capitlll problems C&UIeCl by racism, sexism.

V. 'Bee•• ' ' ,....To
r..Itlanat TIllIe r.~", T. A ,., ...
0 ......A....L",CIte. _IlL

WOrth DO ftaIl rules expected until mid-July, the July 211bort-farm elite is
peteDtIy 1D'eUOD8ble.

s.. pIItiII will .......cae,.. to n..... tar tile 4'" opdoII, pIIItMri."
with ...,of the iImIIlon at in pre auetioa lib.... To allow other
."...oaty a few days, afterott. plltielbaw bid ODe )'I8f, illJOIIly unequal
trw'menl

Tbe ftIct dIM... two poupI" clvidId oa tile bIIiI ofrIDI-.JIor...-, aad
thIt tile Conwrillioa iJdID tbis result,~ thoP.COIIIIitutioullIUll"Ct

-2-
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<July 11. 199$ Bx,.?r $"'iM - PP Db. No. 93-253;
GEN ott. No. 90-314; OEN Dkt. No. 93-252.)

0.....-r COIIlQIATION

I. ne 49% 0peteIa W.I:aco.,..n.U..or,......... Pre-..POit-AHtto.

The 49% opIion will WKIermine the vf!Il'J purpoICS ofthe entire enaepreneur's
ballet. The bIDd WII melilt for minoriti~ WOlDen aod small busiDesIes. but this
rule cbanle ODly helpslarp COIDpIDies.

A siDlle 499' J*1Mrc. push the IppIicmt to the very line ofde facto controL
Ru1eI should deter applbats &om lOiDa to the very lower limit ofcontrol.

25% equity limit aI10wItbelppJiClDt to offIet iDvaaon' demInds for oo1l1lo1, and
keepI the b8Dd more independent.

The Connillion pteYioUlly ...... tbIt itwould DOt be in the public interest
to IDIIb the4~ equity exceptioD avai1lble to ftOIl-miDority..male-oWDed
finns.

With die."...... ill.... fNIIIII ca.........ay time. The filet tbIt
die.... 1'1IIII wiD.. i...... ndjult.,. betbre 1bI1bDrt-fonIl. cIoeI
not pi,,.......~ fiam iDwItiDI ill tile ....icat cluriDI or after the
auetioDs clole.

D. I 3 , $\ Ixu'd•• V•••n h
.........

DellI U .,..... Isn' ..

lin.... ia 25" equity..wiD w.r "out" ill anIIr to obtIia.~ 24%
- equity. ~,the applicat with iDveItoII wader the 25% opdoo C*UlOt

feuibly tllIIIfonn into a 49% equity structure.

m. TIae C • S...Pd I'"J...." tH 4t% &.l_
b V Said Sc••.., or £,1 " ... It.

The~ru1eI are only superftcWly ........... n. F'NPIM estIblilbes
tUt the ru1eI were inteDded to favor miDority applicmts.



Iftill eo--·.iall is con-itW to miaority PIdIa.... it IbouId mike the
requiNd IIriI:t lCIUday IbowiaIIIId retIiD the exiftjDl ru1eI. IfDOt, it should
mike the ......,. c.... to the rules so tbIt all J)Il1ies are tteated equally.

IV. TIM C........ 0.. Net N.... t. Ex..... tM ..,,, OpdeD

49% equity cIINaI.that have been struck c. be re-DIIOtiatecL Ifthe Commission
goes to a 2'% exception for all, 1*1i- with exiItiDa deals can reneaotiate.

ExiltiDa aUnority deals are put in jeopmly u inVlltors seek new deals. In effect,
the extImIion to all applicants nepteI the~ tbat miDoritiel had to
co\DltlnCt the ICCeII to cepita problems caused by racism, sexism.

v. .....Ce. ' I' S " o.t.To
....1 n.."."" Te A Aay ....
C'tr 111 AYelllr...ta••1 II

With 110 flail rules expected UDtiI mid-July, the July 21 short-form date is
petently.....we.

Some....will have bid 011I ,.. to n • "i* b the ..~ opdoD, J*1DeriDI
with.-yoftbeimllknu.l.diDpn ai.. Toallowother
appIicaDt ORly a few days, after oIber have bid ODe yelf, is .....y unequal
u......

n. &ct tIIIt11.- two~ IN cliviclld on the bIIia of.. taJlor ...., aacl
thIt tile C.....i..on iDteDdI tbiJ~ ..... the pIID ccmtitutioaally IUIpICt.

-2-
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PIPER & MARBURY

OOCKET FILE COpy ORIGINAL
EX IWITE OR LATE FILED

wMP'S DIRECT DIAl.
202) ee 10847 I

I..I..P.

1200 NINf:T'!ENn1 STREET. N.W.

WASHINGTON, D.C. 20038-2<430

201'881-3800

rAlC: 102-223'2085

BALTIMORE

NEW YOIIK

"HILADIEL~HIA

LONDON

IEASTON. 1010

July 14, 1995

RECEIVED

JUL 141995'

HAND DELIVER

Mr. William F. Caton
ActiDaSecmary
FedIn1 Commmtcad~ Commission
1919 M Street, N.W.
Room 222
W8IhiDItou, D.C. 20554

Re: PP DocIrM No.~253; OEN Ott. No. 90-314; GEN Dirt. No. 93-252
BxPobs SSm

o.r Mr. Caton:

I\nuIat to SedioD 1.1206 of" Cam.iIIiDD'.1tuleI, tbilldIr iI to adYiIe you
that MIlt Tauber, of'" a: w.IMy L.L.P., _I ......,... ccdreDce call with
Li. Smith, Lepl A&hiIar to CoaaiIIioMr Bmwu. DurinI die CIll, we diIcuIIecl
0mDip0iat'1 potitDl 08"__ niIecl by tile F....Noticeof~ RuWn'Idna,
ret-!J_ 23, 1995,. mic111••11 in Omaipoiat's com..... filed in the above­
reftrmcecl cIockets Oft .hIly 7, 1995. We 11Io .......ed ourview tbIt ....., lIOIl-Clualifted
entities cou1cI estIbIWa "float" appIicBI widl1he~....on oftbe "49% equity
exccptioa,If,,,te tile Commi...·1 afftIiIdoD rules aduIit procechns, which would
tbreateD the very puIPOII of the EnIrepNoeur's Banet.

We spa ••,d eM' mpport for the altenlEve to the~ eDIIIicm ofthe
"49% equity excepdoIl" tbIt would permit applicBs to .... the auction UDder the "49%
equity exCeption" but tJ.D leqUire any auction winDers to coaform to the "15% equity
exception" within a set period of time after the auction. ~ another altemative to the
"49010 equity option" available to all entrepreneurs, we proposocl to Ms. Smith that the
Commission permit all applicants to qualify only UDder the "25% equity option," but
allow minority- and women-owned applicants to offer options ofan additi0llll124% to
larae non-qualifying investors. The Commission could then proceed with the auction and

No. of Copiee rec'd O'J,;­
UltABCDE



Pi.... & MA".UAY

Mr. Vam.n F. Caton
July 14, 1995
Page 2

conam:ently make the showiDa necessary to meet the "strict sc:rutiny" standard; once that
showing bas been 111Ide, the 24% option could be exercised. In this way, existing deals
would not be materially jeopardized.

In IM:COI'CIance with the Commillion's rulea, I hereby submit one original amd five
copies of this letter, for inclusion in each of tile above-referenced dockets.

Sincerely,

.~~(J~~.
Mm:J.O·~
COUDlel for OmnipoiDt Corporation

cc: Lisa Smith



PIPER &. MARBURY EX PARTE OR LATE FILED

WRIT£R'S OIlUCT DIAL
202) ae 1-«5471

HAND DELIVER

L.L.P.

I 200 NINOl:~NTH STREET. N.W.

WASHINGTON, D.C. 20038-2430

202-.e I -3g00

,,"AX 202'223'2085

July 6, 1995

• ... LTIMONE

NEW YONK

I"HIL.AOELI"HIA

LOHOOH

EASTON .... 0

RECEIVED

'JUll6·~.

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: PP Docket No. 93-253 _. Block C Auction Rules
Ex Parte rmMnMtjms

Dear Mr. Caton:

Punumt to Section 1.1206 ofthe Commission's Rulee, this letter is to advi. you
that Do..... Smith, ofOamlpoint Corpcndoa, Mart Tauher and Ronald 'lesser, of
Piper &: Marbury L.L.P., and I met today with Mary McManus, Lepl Advisor to
Commiseioner Ness. At the mectiDa, we di8CUIIOd Omaipoint's position on the issues
raised by the F1IJ1Mr Notice ofProposed Rulenkina. releilled JWle 23. 1995. in the
above-referenced docket. Specifically, wedi~ Omnipoint's concem that the
proposed extension of tile "49% equity exception" to all entnpnmeur-applic:ants will
adversely iIffect entre...... attemptiJll to orpnize UDder the "25% equity exception,"
and increIIe the likelihood of "front" applicaDts. Further, Omnipoint discussed the need
for all eIIIIepreDeUrS to have a reasonable amount oftime to react to the final rules before
the short-form applications are due. Finally, we provided Ms. McManus with date­
stamped.copies oftwo ex perte letters Omnipoint filed. on June 21 and June 22, 1995 in
the above-referenced docket

~. ot CC~9S /'8(t'd OJ-(
~A8CDE - -
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PIPER & MARBURY

Mr. WiUiIIn F. Caton
July 6, 1995
Page 2

In addition, Ronald Plesser briefly met with James Casserly, Senior Legal Advisor
ot Commissioner Ness, and summarized the same arguments Omnipoint presented to Ms.
McManus.

In accordance with the Commission's rules, I hereby submit one original and one
copy of this letter.

Sincerely,

1IJ) fJl.__1

."-
Mark 1. O'COmof
Counsel for Omnipoint Corporation

cc: James Caaacrly
Mary McManus


